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39mtei> States 


Donald C. Clemmer, Director, Department of Coe 
for the District of Columbia, appellee 

r'.M TTIf <f; . !-• i Zm •watfitftt. 


APPEAL FROM THE DISTRICT COVET OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Appellant was indicted in the United States District Court 
for the District of Columbia for murder in the first degree. * He 
was tried and convicted and, on November 8, 1937, sentenced 
to be executed. An appeal was taken from this conviction and 
a reversal had. McAfee v. United States, 70 App. D. C. 142, 
105 F. 2d 21. Upon retrial the appellant was again convicted 
of first degree murder and, on July 10, 1939, sentenced to Be 
executed. An appeal from this judgment was made but the 
conviction was sustained, McAfee v. United States, 72 App. 
D. C. 60, 111 F. 2d 199, cert, denied 310 U. S. 643. Th<f last 
judgment was subsequently commuted to life imprisonment, 

* i ° v** * \ * ' . I ■ c- * *. * „ ; *■ - > Mu 7 

and" the appellant is now confined in the District of Columbia 

SSL - 2.Z<*i'.'X:ps 7Lp * ...r.t::: i f i CciVTOXXt 

Reformatory at Lorton, Virgima. 

An August 27,' 1947, appellant filed in the United States 

District Court for the District of Columbia a petition for a wht 

uorr? o ffui Jji .< »a tai ral/toc > 

of habeas corpus (App. D), alleging: 
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“That his conviction of first degree murder rested 
solely upon the grounds of a confession, both oral and 
written, which confession was illegally obtained and il¬ 
legally introduced at the time of his trial; that the intro¬ 
duction and use of these illegal confessions were in direct 
violation off his constitutional rights under the 5th 
Amendment; that as a result of the violation of these 
constitutional rights the Court lost jurisdiction in this 
cause and the subsequent sentence thereby is illegally 
void; that as a result of this illegal sentence he is illegally 
confined.” 

An order to show cause was issued (App. 13), the respondent 
filed an answer (App. 14), and after hearing upon the petition 
and answer, the writ was denied (Holzoff, J.) (App. 19). This 
appeal was taken from such denial. 

r. \ % ** ' . ' • • ' * . . * , V * '< v *\ * * * 4 - . ’« * • . * V. 

QUESTION PRESENTED 

Whether appellant was entitled to a writ of habeas corpus 
on the ground, as alleged, that a confession, which was admitted 
in evidence at his trial, was involuntary. 

SUMMARY OP 'ARGUMENT 

Assuming, arguendo , that appellant’s confession was involun¬ 
tary and was admitted into evidence, it is well settled that er¬ 
roneous admission of evidence, even though obtained in viola¬ 
tion of the Constitution, does not deprive a court of jurisdic¬ 
tion, and hence the error is not correctible on habeas corpus. 
Furthermore, it clearly appears from the opinions of this Court 
in appellant’s previous appeals that the contention is without 
foundation in fact. 

ARGUMENT 

Appellant asserts here, as he did in the court below, that his 
conviction was illegal because the confession used against him 
at his trial was involuntary. Assuming, however, that the 
confession was made in the circumstances alleged by appellant, 
it is settled that the erroneous admission of evidence, even 
though obtained in violation of the Constitution, does not de¬ 
prive a court of jurisdiction, and hence the error is not cor- 
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rectible on habeas corpus. Collins v. McDonald, 258 U. 
416, 420-421; Matter of Moran, 203 U. S. 96, 105; Burall 
"Johnson, 134 F. (2d) 614 (C. C. A. 9), certiorari denied, 319 
U. S. 768; Graham v. Sqirier, 132 F. (2d) 681 (C. C. A. 0), 
certiorari denied, 318 U. S. 777; Price v. Johnston, 125 F. (id) 
806, 809-811 (C. C. A. 9), certiorari denied, 316 TJ. S. 677; 
Moore v. Aderhold, 108 F. (2d) 729, 732 (C. C. A. 10); Ver¬ 
million v. Zerbst, 97 F. (2d) 347, 348 (C. C. A. 5); see also 
Bowen v. Johnston, 306 U. S. 19, 23; Harlan v. McGourin, 218 
U. S. 442, 448; Ex parte Harding, 120 U. S. 782, 784; Ex parte 
Parks, 93 U. S. 18, 23. | . 

In Dorsey v. GUI, 80 U. S. App. D. C. 9,148 F. 2d 857 (1945), 
cert, denied , 325 U. S. 890, 65 S. Ct. 1580, this Court said at 
page 24, “It has been suggested that the Supreme Court in the 
Bowen case ( Bowen v. Johnson, 306 U. S. 19, 59 Ct. 442, 83 L. 
Ed. 455), and in other recent cases, intended to say that the 
writ of habeas corpus is available, not only when jurisdiction is 
lost during the course of the proceedings by a deprivation of 
a constitutional right, but also whenever a petitioner is able 
to allege that he failed to enjoy a constitutional right. We (see 
no reason to impute such an intention to the Supreme Court.” 

The question here presented has been recently considered by 
this Court in Evry v. Huff, 79 App. D. C. 289, 146 F. 2d 17 
(1944). In that case the material allegations of the petition, 
upon which the appellant relied, were that he was seized and de¬ 
prived of his liberty, personal papers and effects by the police, 
that he was held in custody and confined to his cell for a period 
of more than 48 hours without arraignment, that during this 
time he was denied the services of an attorney, that he was sub¬ 
jected to constant physical and mental pain and that this con¬ 
finement was done with the intent, purpose or effect of obtaining 


verbal statements which were instrumental in securing his 
conviction. 

The appellant there argued that these allegations, if proven, 
entitled him to release because in such event he was held 
prisoner under a judgment rendered in violation of rights 
guaranteed him by the constitution. This Court held thatlthe 
argument was without merit. The Court said (p. 289): 
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Assuming the petition means *that ah involuntary 
confession was actually received in evidence, still that 
question could hot be retried by ,the procedure of habeas 
corpus. Sufficiency of the evidence to support a con¬ 
viction is not jurisdictional and is not open to review 
in habeas corpus proceedings. 

Even more important, there is no suggestion that the 
i Court was coerced, or that any officer failed properly to 
pierfbrm his duty—from arraignment to commitment— 
or that appellant was not fully protected as to all his 
rights by counsel, judge and jury. The writ of habeas 
corpus * * * cannot be used * * * to inquire 
into official misconduct occurring prior to indictment 
and having no bearing upon the procedure of the trial, 
or upon the jurisdiction of the trial court. As the Su- 
pneme Court has said, very recently: “Our duty in 
shaping rules of evidence relates to the propriety of ad¬ 
mitting evidence. This power is not to be used as an 
indirect mode of disciplining misconduct” (United 
States v. Mitchel, 322 U. S. 65,70,71,64 S. Ct. 896,898). 
This language was used to define and limit the appellate 
court’s power in the same criminal proceedings. The 
limitation is even more applicable where, as here, the 
petitioner seeks, not only the discipling of misconduct, 
but his own release by means of a collateral attack upon 
a valid judgment. (Citing Hodge v. Huff, 78 U. S. App. 

329,330,140 F. 2d 686, 687, and cases cited.) 

* » . 

, The doctrine of the McNabb case, 318IJ. S. 332, which appel¬ 
lant invokes, does not avail him. For that decision was not 
based upon any matter of constitutional right touching the 
jurisdiction of the federal courts, but established a rule of evi¬ 
dence for federal criminal trials. 318 U. S., at 340-341, 347. 
Hence, any error under the McNabb rule in admitting appel¬ 
lant’s confession does not, under the decisions cited above, 
constitute a ground for the issuance of a writ of habeas corpus. 
. In Miller v. Hiatt, 141 F. 2d 690, the Circuit Court of 
Appeals, Third Circuit, in a case wherein the appellant alleged 
that a “confession or statement” was obtained from him by 
agents of the Federal Bureau of Investigation by means of 
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threats aiid intimidation and that this confession .submitted to 
the jury was the cause of his conviction, held that this allegation 



S. 


law relating to write of habeas corpus/’ 

Moreover, if the trial court erred in admitting the confession 
at the trial, its error was. correctable on appeal. The Supreme 
Court has recently said that “the writ of habeias corpus should 
not do service for an appeal. .* * * This rule must be 
strictly observed if orderly appellate procedure is to be 
tained.” Adams v. United States ex r'el. McCann, 3i7 U. 
269, 274. 

The language found in Hodge v. Hufj, 78 App. D. C. 329,140 
F. 2d 686 cert, den., 322 U. S. 733, is peculiarly applicable to tjhe 
case at bar: J 

' . . . , i : *.!. i . r - **- i !*•,<•- 

The effect of appellant s petition was to challenge the 
determination made by judge and jury upon his trial. 
It sought, in fact, a retrial and a redetermination of the 
competency, weight, and sufficiency of the evidence upon 
which he was convicted. This is not the ordinary! dr 
proper function of the writ of habeas corpus. The law- 
aims to invest judicial determinations with the utr'~ / 
permanency consistent with justice. That the foi 
pronouncements of legal tribunals shall enjoy ev 
possible degree of finality and conclusiveness is a neces¬ 
sary predicate to the proper functipning of courts. [To 
permit their decisions to be evaded for insufficient cause 
would tend to disrupt the administration of justice and 
bring courts into disrepute. Sound policy demands that 
judgments shall not be treated lightly nor easily over¬ 
thrown. Firmly established principles of law, developed 
to effectuate this fundamental policy, allow courts to 
sustain collateral attacks only when the objection^ to 
the judgment are such as to render it not merely errone¬ 
ous but void. 

Since the convicting court had jurisdiction over the appellant- 

•••'* - . * . • i*.. *• > ~ r r . . xX» . 

and the offense charged, and smce appellant was represented 
by counsel at the trial, it cannot be said that the jurisdiction of 
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the court “was lost in the course of the proceedings.” Cf. Frank 
v. Mangum, 237 U. S. 309, 327; Johnson v. Zerbst, 304 U. S. 
458,468. 

In the light of the decisions herein cited, it is manifest that 
the lower court did not err in refusing to issue the writ of 
habeas corpus. To have ruled otherwise would have been a 
gross and unwarranted departure from that application of stare 
deems which requires a court to abide by the decision of a 
superior appellate court in the same jurisdiction. District of 
Columbia v. Buckley, 75 App. D. C. 301,304,128 F. (2d) 17,20. 

Though the appellee does not believe that it is a necessary 
element of his position in the case at bar, it does believe that it 
wifi be worthwhile to examine the two previous appeals had 
by the appellant. The assignment of error most strongly urged 
upon those occasions concerned the admissibility of the confes¬ 
sion {McAfee v. United States, 72 App. D. C. 60, 111 F. 2d 
199 cert. den. 310 U. S. 643). On the first appeal {McAfee v. 
United States, 70 App. D. C. 142, 105 F. 2d 21) the judgment 
of the lower court-was reversed because of error in the instruc¬ 
tions given the jury. In that case, however, following a dis¬ 
cussion of the requisite of voluntariness in a confession, this 
court (Stephens, J) said (on page 25): 

Chief Justice Groner and Associate Justices Miller, 
Vinson and I are of the view that, under the law as 
above set forth and under the evidence pertinent to the 
question whether or not the confession was voluntary, 
the trial judge properly admitted the confession in 
evidence. 

Again, on page 27, the court said: 

Chief Justice Groner and Associate Justice Vinson 
agree that the instructions on the subject of the confes¬ 
sion were defective for the reasons above set forth, but 
they believe that under the evidence concerning the 
confession, no reasonable juryman could have reached 
any conclusion except that the confession was voluntary. 

On the second appeal {McAfee v. United States, 72 U. S. 
Apjp. D. C, 60, 111 F. 2d 199, cert, denied 310 U. S. 643), this 
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Court analyzed the entire evidence (page 201) and found 
(page 202) : 

From the case made on behalf of appellant, therefore, 
nothing appears to support the theory of compulsion, 
mistreatment, harrassment, abuse, or third-degree ques¬ 
tioning. 

Again, 

* * * there was considerable direct evidence that 
the confessions were made voluntarily, without threats, [ 
intimidation, fear, distress, promises, or inducements of 
any kind, and no direct evidence to the contrary; there 
was substantial evidence that appellant was not wound¬ 
ed, or bruised, or marked in any manner, and there was 
no evidence to the contrary; all witnesses who testified 
upon the subject—and there were several—stated that 
appellant made no complaint of mistreatment or of 
physical discomfort at any time prior to the making of 
the confession. 

On page 205: i 

* * * In the present case, appellant was in cus¬ 
tody for only eleven hours prior to his confession,*! 
questions asked of him during the early hours of his 
incarceration were designed to secure information con¬ 
cerning others who were suspected of committing the 
crime; in fact he was not accused of the crime at all, 
until his statements were checked and found to be un¬ 
true and, when at 5:00 A. M. he was first accused, he did 
not once deny his guilt, but immediately admitted the 
commission of the crime; there were no circumstances 
surrounding his confinement and questioning which were 
calculated to cause him any terror or misgivings and the 
evidence shows clearly that he was not terrified or fearful, 
or even that he complained of discomfort; there was no 
threat or fear of mob violence; there was no atmosphere 
of excitement or public indignation. 

It clearly appears from the above excerpts that the allega¬ 
tions of the petition were without foundation in fact. 
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These decisions were necessarily considered with the petition 
by the lower court {Dorsey v. GUI , 80 U. S. App. D; C. 9, 21, 
22, 23). 

CONCLUSION 

This court “* * * must be careful * * * to avoid 
allowing the warping of habeas corpus process into a second « 
chance appeal,” Council v. Clemmer — U. S. App. D. C. — No. 
9535, decided December 29,1947. It is, therefore, respectfully 
submitted that the order appealed from should be affirmed. 

George Morris Fay, 

United States Attorney. 

Oliver Dibble, 

Assistant United States Attorney. 







[3] In the United States District Court for the District of 
Columbia, Criminal Division j 

H. C. No. 3266 

William McAffeb, petitioner 


Donald Clemmer, Director, Department of Correction for 
the District of Columbia, respondent 

Filed August 27, 1947. Charles E. Stewart, Clerk. ! 

. j 

petition for writ of habeas corpus ad subjiciendum 

Your petitioner respectfully shows to this Honorable Court 
the following as just cause for the issuance of writ of Habeas 
Corpus Ad Subjiciendum: 

1. Your petitioner is presently confined to the District of 

Columbia Penitentiary located at Lorton, Virginia, and under 
the control of Donald Clemmer, Director, Department of Cor¬ 
rection for the District of Columbia; that the said penitentiary 
is under the jurisdiction of this Honorable Court and l(hat 
your petitioner has been so confined in said penitentiary under 
an illegal conviction and sentence by this Honorable Court 
since June 14, 1939, of first degree murder, which sentence of 
electrocution was subsequently commuted by the President of 
the United States to that of life imprisonment; , 

2. That your petitioner has been and still is illegally re¬ 
strained of his liberty because of the aforementioned conviction 
and for grounds of said illegal restraint of his liberty states: 

(a) That his conviction of first degree murder rested solely 

upon the grounds of a confession, both oral and written, which 
confession was illegally obtained and illegally introduced at 
the time of his trial; | 

(b) That the introduction and use of these illegal confes¬ 
sions were in direct violation of your petitioner's constitutional 
[4] rights under the Fifth Amendment; 

(li) ■ j. 




(c) That as a result of the violation of these constitutional 
rights the Court lost jurisdiction in this cause and the subse¬ 
quent sentence thereby is illegal and void; 

■(d) That as a result of this illegal sentence your petitioner 
is illegally confined. 

3. That there is attached hereto and made a part of this 
petition a Memorandum of Points of Authorities in support of 
your petitioner’s contentions heretofore stated and that this 
memorandum is to be considered as a part of this petition; 

4. Your petitioner has heretofore filed a petition for Habeas 
Corpus (H. C. 2874), which petition was denied pro forma and 
without consideration by this Court on April 6, 1945. How¬ 
ever, the question of jurisdiction raised in the present petition 
was not before the Court in H. C. 2874. 

'Wherefore, your petitioner prays: 

1. That a writ of Habeas Corpus Ad Subjiciendum be is¬ 
sued to the above respondent ordering said respondent to pro¬ 
duce your petitioner on hearing of this writ, and 

2. That upon hearing of this writ your petitioner be released 
from the illegal confinement that he has been and is subjected 
to. 

Respectfully, 

(S) William McAffee, 

, Petitioner. 

Subscribed and sworn to before me this 18th day of August 
1947. 

(S) Hermit A. Weakley. 

My Commission Expires September 25, 1950. 

(S) Edward E. O’Neill, 

Edward E. O’Neill, 

(S) Aubrey Lawrence, 

Aubrey Lawrence, 

810 18th Street NW., 

Washington, D. C. 

Attorneys for the Petitioner. 




In the District Court of the United States 
for the District of Columbia 


Donald Clemmer, respondent 


Upon consideration of the petition for a writ of habeas corpus 
filed herein on August 27,1947, it is by the Court this 27th day 
of August 1947, 

Ordered that the respondent either in person or by counsel 
appear in this Court on or before the 11th day of September 
1947, at 10:00 O’Clock, A. M., and make return to the said 
petition and show cause, if any he has, why the Writ of Habeas 
Corpus should not issue. I 

It is further ordered that the respondent serve on the attor¬ 
neys for petitioner by mail a copy of his answer to this rule. 

The Clerk is directed to furnish the United States Marshal 
with a copy of this order and of the petition for the Purpose' 
of making service on the respondent. 


A true copy, 
Test: 


By Anne W. Lyddane, 

Deputy 

Served at the D. C. Jail, 3:30 p. m., August 28,194 










[20] In the District Court of the United States 

for the District of Columbia 

Filed September 11, 1947. 
Habeas Corpus No. 3266 

William McAffee, petitioner 
v. 

Donald Clemmer, Director, Department of Correction 
for the District of Columbia, respondent 

Charles E. Stewart, clerk 

ANSWER TO RULE TO SHOW CAUSE 

Comes now the respondent in the above entitled cause, by 
his attorneys, and in answer to the petition and the rule to 
show cause filed on respectfully shows: 

1. That the petitioner William McAffee was, in Criminal 
Case No. 60372, indicated in the United States District Court 
for the District of Columbia for first degree murder and that 
subsequent thereto the petitioner was tried and conviction 
was had. Said conviction was reversed by the United States 
Court of Appeals of the District of Columbia in McAfiee v. 
United States, 70 Appeals D. C. 142. Retrial was had and the 
petitioner herein was again convicted of first degree murder, - 
conviction being sustained by the United States Court of Ap¬ 
peals for the District of Columbia, McAfiee v. United States, 
72 Appeals D. C. 60 (cert, denied 310 U. S. 643).. Petitioner* 
was sentenced to death which sentence was thereafter 
commuted by the President of the United States to life 
imprisonment. 

2. Respondent herein holds the above named petitioner by 
virtue of a commitment from the United States District Court 
of the District of Columbia. 


( 14 ) 


3. As to the other allegations of the petition filed herein, re¬ 
spondent is informed that they are argumentative and that 
they [21] state conclusions of law and that the respondent 
is not required to answer. 

Wherefore, having fully answered, respondent prays that 
the rule to show cause herein be discharged and the petition 
dismissed. 


(S) George Morris Fay, 
George Morris Fat, 
United States Attorney i 
(S) Oliver Dibble, 

Oliver Dibble, 

Assistant United States Attorneyi 





[22] In the District Court of the United States 

for the District of Columbia 


Habeas Corpus No. 32o6 
William McAffee, petitioner 


Donald Clemmer, Director, Department of Correction 

£ -J 7 * f * 

fob the District of Columbia, respondent 
Filed September 11; 1947. Charles E. Stewart, Clerk. 
memorandum of points and authorities in support! of 

ANSWER TO RULE TO SHOW CAUSE 


In order to render a judgment vulnerable on Habeas Corpus,, 
the defect must be jurisdictional. It is not even every denial 
of a constitutional right that renders the conviction subject to 
collateral attack. It is only such a deprivation of a constitu¬ 
tional right as affects the jurisdiction of the trial court that 
vitiates the judgment and makes it vulnerable on habeas corpus. 

The Circuit Court Appeals for the Ninth Circuit has made 
the following pronouncement on this point (Graham v. Square, 
132 F. (2d) 681,683 (C. C. A. 9th, 1942)): 

* * * the Supreme Court intended no more than 
that the writ of habeas corpus should issue only in those 
cases where the denial of the constitutional rights of the 
accused operated to prevent the trial court from acquir¬ 
ing jurisdiction over the person of the accused, or if juris¬ 
diction did exist at the commencement of the trial, 
operated to destroy that jurisdiction at some stage dur¬ 
ing the progress thereof. 

On this basis a conviction may not be set aside on habeas 
corpus on the ground that evidence was admitted at the trial 
in violation of the provision of the Fourth Amendment barring 
unreasonable searches and seizures or in contravention of the 
clause of the Fifth Amendment relating to self-incrimination 

( 16 ) 
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. raham v. Squire K mpra;.Pricey. Johnston, 125 F. (2d) 806 
(C. C. A. dth, 1S>42), cert, deli., $1$ U. S.. 677; Taylor y. R$fc- 
jjeth ^113 F. (2d) 825 (C. C. A. lOtib, 1940)). [23] The pr¬ 
omt Coxiri of Appeals, for the Jfinth Circuit has summarized its 
reasoning leading to this conclusion m a pungent manner {Fnce 
v. Johnston, supra, 811): 

When the allegedly illegally procured evidence, (was 
offered during the course of the prosecution, and ob¬ 
jection was made thereto, it was the duty and right, of 
the trial judge to rule thereon. The right of a trial judge 
to make a ruling during the course of a trial carries with 
it the possibility of ruling wrongly as well as correctly. 
It is absurd to assert that the jurisdiction of the court 
hinges upon the mere right or wrong of a ruling on) the 
admissibility of evidence during the course of a tjrial; 
that if the court’s ruling on an objection made be correct, 
the court continues to retain jurisdiction, but if it errs, 
the entire proceeding is void. If the trial court erred, 
and the error was prejudicial, reversal would follow on 
appeal, as in other prejudicial error, but the mistake 
would not thereby deprive the trial court of jurisdiction 
so that the convicted person, thereafter whenever he saw 
fit, could launch a collateral attack upon a judgment, 
valid upon its face. 

Errors in admitting or excluding evidence at the trial dj> not 
vitiate the conviction and are not open to review by habeas 
corpus {Moore v. Aderhold, supra; Thouvell v. Zerbst, 83 F. 
(2d) 1003 (1936); Baker v. Hudspeth, 129 F. (2d) 779 (C.C. A. 
10th, 1942)). This point is well illustrated in a case in which 
some of the evidence introduced against the defendant had been 
obtained by tapping telephone wires {Beard v. Sanford, 110 
F. (2d) 527 (C. C. A. 5th, 1940)). At the time of the trial, as 
well as on the date on which the conviction was affirmed by 
the appellate court, such evidence was not regarded as (inad¬ 
missible by the Federal courts. Subsequently, however, the' 
Supreme Court held that evidence secured in this manner was 
proscribed by the Communications Act of 1934 {Nordone v. 
United States, 308 U. S. 338; Weiss v. United States, 308 U. S. 


321).* The defendant, who was at that time serving his sen¬ 
tence, then instituted a habeas corpus proceeding, contending 
that he had been illegally convicted on evidence which the 
Supreme Court in later cases deemed inadmissible. It was 
held, however, that the matter was foreclosed, as erroneous 
rulings on evidence were not subject to review on habeas corpus. 
On the same basis the question whether a confession was volun¬ 
tary or had been [24] procured by duress may not be raised on 
habeas corpus (Burrall v. Johnston, 134 F. (2d) 614 (C. C. A. 
9th, 1943), cert, den., 319 U. S. 768). 

(S) George Morris Fay, 

George Morris Fay, 
United States Attorney. 

(S) Oliver Dibble, 

Oliver Dibble, 

Assistant United States Attorney. 




[25] In the District Court of the United States 

for the District of Columbia 


Habeas Corpus No. 3266 
William McAffee, PErrmoNiB 


Donald Clemmeb, Director, Department op Correction 
the District of Columbia, respondent 

Filed September 11, 1947. Charles E. Stewart, Clerk. 

ORDER 


TOR 


The above entitled matter having come on for hearing and 
argument having been made, it is, after consideration of the 
petition, the rule to show cause, the return and answer thereto 
and the argument, by the Court this 11th day of SeptenJber 
1947: 

Ordered, Adjudged, and Decreed, That the petition herein 
be denied and the rule to show cause discharged. 

(S) Alexander Holtzoff, 

Justice. 

(19) 


o. s. untinrr ninii omcsi i**» 



